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District Counsel, San Jose
ATTN: Steven A. wilson

Chief, Branch 1 CC:IT&A

This is in response to your memorandum to Assistant
Chief Counsel (Income Tax and Accounting), Chief, Branch 10
on August 2, 1991, and telephone conversations with Richard
Ainsworth and Steven A. Wilson on August 20, 1991, regarding
the above-entitled case. Based on the information you have
provided, it is our position that the taxpayer was permitted
to use the installment method during fiscal years ﬁand

pursuant to section 7805(b) relief granted by Rev. Rul.
87-48, 1987-1 C.B. 145. This position is consistent with

technical advice memoranda issued by the Service in 1990 and
1991.

*his issue has been coordinated with Gerald Horan and

Thomas Moffit of CC:TL. If you have any guestions, please
contact Robert Casey or Rochelle Pickard at FTS 566-3637.
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Internal Revenus Service
memorandum

Jate: NOV 91600

to: District Counsael
Sun Jose ’
~ Attn: Christopher J. Croudace

from: Assietant Chief Counsel (Incoma Tax and Accounting) ﬁp
Chiel, Branch 10

We are responding to your memorandum deted October 31, 1990
vhich requested our views concerning how the government should
answer the above-named texpayer's petition for redeterninstion
of deficiency filed ir the Tax Couvrt ox G 2
hew the government should frame its defense. -

We &re efclosing & copy of a Teshnical Advice Memorandum
1asugd to the Dietrict Dirsctor, Portsmouth, NE. The technlcal
advice involves facts substantially similar to the cgse at
peint. The technlcal advice concludes that Rev, Rul B7-4,
1987~1 C.B. 145 should be epplied prospectively and cannot bLe
spplied %0 tax years begirning before 1987,

Altrough we recognize, as you are awere, that technical
advice pemerandums &re not precedential, the rationale is
applicable to situations thet &res similar, The retionale in
this deocument will bhe applicable to situations that are
pimilear. It gppears that your situation 4s sgimilar to thst In
the technical advice memorandum,
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INTERNAL REVENUE SERVICE
RATIONAL OFFICE TECENICAL ADVICE MEMORANDUM

pistrict Director

Taxpayer's Rauze:
Taxpayer's Address:

Taxpayer's Identifica
Years Involved: e 00 mg 7 pg

No Conferance Held. .{_;ul
- (SJ

ISSUE

Whether the taxpayer was properly using the installment method
of sccounting for ssles income in taxable years ended Pebruary 28,
1986, and February 28, 1587. = .

FACTS

The taxpaysr is & corporation that manufactures, sells, and
installs a cexrtain type of equipment. The taxpayver’s taxable vesr
is from March 1 to February 28. Prior to the year ending February
28, 1986 (8602), the taxpayer reported income on the accrual methed
of accounting. Prior to December 22, 1985, the taxpayer's invoics
terms were 100% of the amount billed dus in 30 days, with a 1%
discount if paid in full within 10 days. On December 22, 1985, the
taxpayer changed the terms of sales to all custonmars to 0% payment
of the total billed in 30 days and 10% in 40 days. The 1% discount
for early payment was discontinued for all customers. Even after
the change in payment terms, customers typically psid the entire
anount due in a single peyment. There were n¢ charges for late
payments under either the old or new invoicing methods.

For 8602, the taxpaysr slected to report its income from the
period December 22, 1985 tc February 28, 1986 on the installment
method. The taxpayer attached the required statement describing
its installment plan to its return for that year, and filed a
Schedule M adjustment for that portion of that year's income. The .
tazggyer reported sales for the entire ysar 8702 on the installment
me d.
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Rev. Rul. B7-48, 1587-1 C.B. 145 was published on June 22,
1887, That tuling oconsidersd the Income Tax Rogulstions
definitions of “ingtsllment sales plen.” The facts ragerding the
paymant terms o©of the taxpayer pressnted in the rwuling were
identical to the new terms offared by the taxpaysr hera. Under the
autherity o©f Internal Revenue Code (Code) seotion 780E(b), the
ruling did not spply to tex years beginning befors the date of
publication of the ruling.

The 1987 Rovenue Act, P.L. 100-203, repsalsd the insgtallment
method for dealeors, effective for sales occurring sfter December
31, 1987. This change in applicable law occurred during the
taxpayer's year 8802. Taxpayer changed its method ©f scoounting
and accounted for ell males during 8802 on the actrual method.
Taxpayer reported the deferred income from the proviously reported
installment sales in that yeer, The taxpayer did not file a Form
3115 in connection with this change.

Az a result of the examination of the taxpayer's returns for
BSD2 and 8702, asdjustments have been proposed to disallow the
taxpayers use of the installment method during those perieds.

APPLYCABLE LAW AND RATIONALE

Prior to the 1987 Revenue Act, Code section 453A provided
rules for the use of the installment method by dealers in personel
property. Under thet Code saction, persons who regularly sold or
disposed of personal property on the installment plan eguld report
income under the instsllment method. Section 10202(b) of the 1587
Revenue Act zepesled the installment method for dealers in
property. Section 10202(b) was made effective for installment
obligations arising from dispositions after December 31, 1987, by
subsection (e)(2).

Regulations section 1.453-2(b)(l) defines “male on the
installment plan”™ as "[a] sale of perscnal property by the taxpayer
under eny plan £or the sale or other dispesition of personal
property which plan, by its terms and conditions, contemplates that
sach sale under tha plan will be paid for in two or more
payments . . " The alternative definition ©f “"masle on the
installment plan” is offered under Regulations secticn 1.4%3-
2(B)(2), as:

fa] sale of personal property by the taxpayer under sny plan
for the sale or other disposition of personal property-

(i) Which plan, by its terms and conditions, contemplates
that such sale will be paid for in two oOr more payments,
and

(i1) Wnich sale is in fact paid for in two or more
payments.
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Regulstions section 1.433-2(b) providas that sither subsection (1)
o:i- {2). may satisfy the regquirements for "sale on the installment
pian,”

Revenue Ruling 71-595, 1971-2 C.B. 223, considered <the
application of section 1.453-2(d) of the Regulations to a plan with .
credit terms providing for deferrsd multiple payments, but also
providing a discount for .early paymant of the entire smount due.
Based on the digcount term, the revsnue ruling concluded that the
taxpayer did not contemplate tha each sale would bs paid for in
instaliments and the provisions of sectien 1,453-2(b)(1) wers not
satisfiad., Howevsr, based on ssction 1.453-2(B)(2), the zuling
concluded that the taxpsyer could zeport thoss payments actuslly
received in installiments on the instalimant plan.

W.T. Grant Co. v. Commiggsioner, 483 F.2d 1115 (2d. Cir. 1573),
cart. denied, «B. - 9 974), offered <the <following
explanatién of the Regulations section:

‘ The primary digtinction betwean §1.453-2(k)(1l) and §1.453~
2(b)(2) seles on instsllment plans focuses on this cbhligatien
of the texpaysr [to prove that gain on the sales iz in fact
Teceived in installiments). Whers there is s separate contract
for esch male in which the parties contract for installment
payments for the purchage o©f a particular 4tem, the
Commissioner will gccept the provisions for pericdic payments
as establighing such payments. Whare, however, the parties'
contract covers & number of salex no specific Intent ia
demenstrated as 0 any particular purchase; it is ndt unlikely
then that while inztallment peymsnts may be mads on 8 great
number of sasles, soms will be paid in single payments., As
intent cannot be denmonstrated specifically proof of actusl
multiple payments is reguirasd,

Id. at 1118, fThe court believed that i{f installtent plans were
svidenced by individual contracts for ssch szle, and gach contract
coentained terms and conditions for multiple payments, then the
Commissioner would presums a legitimate installment plan and allow
use of the installment method of accounting for sales under the
plen, According to the court, such plans satisfied the firgt
alternative definition under Regulstions section 1.453-2(b).

The Internal Revenus Servica dssusd guidance on the
interpretation of the section 453 regulations iIn June, 1987, in
Rev. Rul. 87-48, 1987-1 C.B. 145, 146, which held that:

[1]f a dealer cannot reasonably expect that, in general,
customers will pay for s2les in two or mora paymants, the plan
doss not, by its terms and conditions, contemplate that sach
sale will ba paid for in two or more payments. In such a
casa, the dealer will ba parnitted to report as gales on the
installment plan only those sales that are in fact paid for
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in two or mors paymants.

The ruling involved invoice terms of 90% due 4in 30 days, 10% due
in 40 days, where approximately 350% of the sales were actuslly paid
for in one payment. The ruling was not to be applied with
retroactive effect, pursuant to the suthority of Code section
780%(b). '

The taxable years at issue here occurzed bafore the effactive
date ©f Rev. Rul. B7-48, At that time, the only published guidsnce
by the Service stated that the offering of discount terms along
with installment payment terms did not contemplate that each sale
would be paid in two installments. '

The taxpayer hers, as in the facts ©f Rev. Rul. 87-48,
invoiced each customer offering terms of 90% payment in 30 days and
10% 4in 40 dsys. Customers typically paid in full in one payment,
The *taxpayer was improperly using ths inatalimant method of
accounting based on the interpretaticn of Regulations section
1-453‘2(b)(1) in Rev. Rul., 87-48,

.

CONCLUSIONS

Based scolely on the prospective effective date of Rev. Rul.,
B7~-48, the taxpayer will not be reguired to change its method of
sceounting f£or the yoars ES02 and 8702 £rom the installpent method
to the accrual methed.

A copy of this technical advice memorandum is to be given to
the taxzpayer. Section 6110(J)(3) of the Code provides that it is
not €¢c be usged or cited es precedant.
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